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COMMENTS OF U S WEST COMMUNICATIONS, INC.

U S WEST Communications, Inc. (“U S WEST”) hereby submits its

Comments in response to Requests for Emergency Temporary Relief (“Request” or

“Requests”) filed on February 18, 2000 by the Rural Independent Competitive

Alliance, et al. (“RICA”) and on May 5, 2000 by The Minnesota CLEC Consortium

(“Minnesota”).1

Both Requests seek various types of injunctive relief against AT&T Corp.

(“AT&T”) because of AT&T’s asserted refusal to purchase switched access service

from the variety of competitive local exchange carriers (“CLEC”) represented by

Minnesota and RICA.  It seems that, following on the heels of decisions by the

Common Carrier Bureau2 (“Bureau”) and the full Federal Communications

                                                          
1 See Public Notice, Common Carrier Bureau Seeks Comment on the Requests for
Emergency Temporary Relief of the Minnesota CLEC Consortium and the Rural
Independent Competitive Alliance Enjoining AT&T Corp. From Discontinuing
Service Pending Final Decision, DA 00-1067, rel. May 15, 2000.
2 See MGC Communications, Inc. v. AT&T Corp., Memorandum Opinion and Order,
14 FCC Rcd. 11647 (1999) (“Bureau MGC Decision”).
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Commission3 (“Commission”) in MGC Communications, Inc. v. AT&T Corp., AT&T

has been declining to purchase switched access services from CLECs that seek to

charge what AT&T apparently finds to be excessive rates.  As the inability of a

CLEC to provide a customer with access to AT&T’s long distance service

significantly reduces the attractiveness of the CLEC’s service, Commission

intervention is sought to force AT&T to purchase the service of these CLECs.

Minnesota and RICA make a variety of legal arguments concerning AT&T’s

duty to purchase switched access services from a CLEC against its will.4  These

arguments derive from the Commission MGC Decision, in which a non-dominant

carrier’s right to refuse to purchase an access service which it deemed

uneconomically unattractive was reaffirmed by the Commission, subject to the

caveat that the sections of the Telecommunications Act of 1934 (“the Act”) cited by

Minnesota and RICA would need to be complied with.  U S WEST’s brief comments

do not address these legal arguments -- AT&T is more than capable of defending its

own right as a carrier to purchase services from those it chooses.5

Our point is quite simple.  The Commission must address the public policy

implications which arise whenever a carrier chooses not to purchase services from

                                                          
3 See MGC Communications, Inc. v. AT&T Corp., 15 FCC Rcd. 308 (1999)
(“Commission MGC Decision”).  The Bureau MGC Decision and the Commission
MGC Decision are collectively referred to as the “MGC Decisions.”
4 It is claimed that AT&T’s refusal to purchase such service violates Sections 201(a),
201(b), 202(a), 203(c), 214(a) and 251(a) of the Act.  See RICA Request at 6-9;
Minnesota Request at 5-10.
5 In addition, it is quite clear that a declaratory ruling is not a proper vehicle
through which to adopt new rules.
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another carrier.  These issues are quite different than those presented when one

carrier simply prefers not to interconnect with another.  When the government

forces one company to purchase services from another, there are considerably more

serious legal issues raised than is the case when the government simply requires

non-discriminatory service provisioning or interconnection.  Any resolution of these

issues must be firmly grounded in fundamental constitutional law principles.  We

set forth herein some applications of these principles in the context of the pending

Requests.

The issues presented here actually go back to AT&T’s 1998 Petition for

Declaratory Ruling requesting that the Commission establish the principle that an

interexchange carrier (“IXC”) was not required to purchase switched access from a

CLEC with whom it desired not to do business.6  U S WEST filed comments to that

petition, pointing out that AT&T’s clear legal right to decline to purchase services

from a vendor with whom it determined not to transact business was well

established, at least in principle.7  U S WEST also pointed out that, whenever the

government chooses to override that basic right, the government must undertake

concomitant responsibilities.  Namely, the government cannot order a company,

even a company which is a common carrier subject to government regulation, to

purchase services which it does not desire to purchase without ensuring that the

                                                          
6 See Public Notice, Interexchange Carrier Purchases of Switched Access Services
Offered by Competitive Local Exchange Carriers, 13 FCC Rcd. 22207 (1998).  See
also AT&T’s Petition for Declaratory Ruling, CCB/CPD 98-63, filed Oct. 23, 1998,
Petition for Declaratory Ruling denied, see infra. note 11.
7 A copy of U S WEST’s comments in that docket are attached hereto as Exhibit A.
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transaction is economically and commercially reasonable from the perspective of the

coerced entity -- or at least that the coerced entity has a reasonable opportunity to

have the relationship be profitable.

The government can accomplish this constitutional imperative in several

different ways.  The Commission can regulate the rates of the entity whose services

the government is compelling another to purchase in order to ensure that they are

reasonable.  The Commission can establish a structure wherein companies

interconnect without buying services.  The Commission can compensate the

involuntary purchaser for the difference between a reasonable price and the actual

price of a coerced transaction from the Federal Treasury.  However, the government

cannot force a company to purchase the services of another and simultaneously

permit the selling company to charge whatever rates it pleases, without doing

something to ensure that just compensation is received by the purchasing company.

This is the basic problem with the two Requests.  While styled in terms of

requests for interconnection, the CLECs represented by Minnesota and RICA are

really seeking to have the Commission force AT&T to purchase services from them.

The price for such services would be whatever the CLEC parties determined the

price to be.  The Commission cannot grant such a request unless it stands willing to

compensate AT&T for the difference between a reasonable price and the price which

AT&T has been forced to pay.8  This is absolutely rudimentary.9

                                                          
8 As noted in U S WEST’s comments responding to the earlier AT&T Petition for
Declaratory Ruling, these same principles apply to other government-coerced
transactions, including paging interconnection, Internet service provider reciprocal
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By the same token, as has been recognized in both MGC Decisions, and, as is

pointed out in both Requests, there are significant public interest implications to

any decision that would simply permit AT&T to refuse to deal with any CLEC (or

incumbent local exchange carrier (“ILEC”), for that matter) with whom it preferred

not to deal.  AT&T’s market power in the telecommunications marketplace,

dramatically augmented by its monopoly power in the cable telephony and cable

Internet markets, overshadows the power of even an ILEC.  If AT&T could simply

decide that it would provide long distance service only to local exchange carriers

(“LEC”) and/or cable companies with whom it chooses to deal, it could effectively

eliminate much of the competition in all markets in which it participates.10  Thus, it

might be in the public interest for the Commission to devise a structure which

guarantees that a CLEC’s customers are ensured of access to AT&T’s long distance

services, whether or not AT&T preferred to do business with that CLEC.  However,

even if it might be beneficial to the public to direct AT&T to purchase services from

a CLEC (either directly or indirectly) for the purpose of providing long distance

service to the CLEC’s customers, the Commission cannot enter any such compulsive

                                                                                                                                                                                          

compensation and, indeed, the forced sale of unbundled network elements.  See
Exhibit A at 1-3.
9 The case cannot be resolved by reliance on AT&T’s common carrier duty to serve a
CLEC’s customer without discrimination.  As far as we know, AT&T does stand
ready to serve these customers, simply not under the condition the CLEC’s seek to
impose on AT&T.  U S WEST has a wide-ranging common carrier duty to serve, but
that duty does not extend to situations where a customer or other carrier seeks to
impose unwanted conditions on the terms of that service.
10 We do not mean to suggest that AT&T has any such plans, or that such plans
could not be treated effectively under the antitrust laws.
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order without at the same time ensuring that the basic principles enunciated above

are met.  Some approaches which the Commission may consider in dealing with the

issues raised by Minnesota and RICA include:

•  The Commission could choose to regulate the CLEC’s rates to ensure that

they are just and reasonable.  The Commission is considering a number of

proposals to do just that in its Access Charge Reform, Price Cap

Performance Review for LECs and IXC Purchases of Switched Access

Services Offered by CLECs Further Notice of Proposed Rulemaking.11  If a

CLEC is prevented by lawful regulation from charging a price above that

which is reasonable and just, the Commission may direct that AT&T

purchase switched access services from that CLEC pursuant to Sections

201(a) and 251(a) of the Act.

•  The Commission could choose to reconfigure the economic relationship

between IXCs and CLECs so that interconnection does not entail the

purchase of access services.  If the Commission were to do this in the case

of ILEC services, the entire access charge system would need to be

dramatically modified, and this is probably not a viable option.

•  The Commission could grant the Requests of Minnesota and RICA and

simply direct AT&T to purchase switched access at the rate specified by

                                                          
11 See In the Matter of Access Charge Reform, Price Cap Performance Review for
Local Exchange Carriers, Interexchange Carrier Purchases of Switched Access
Services Offered by Competitive Local Exchange Carriers, Petition of U S WEST
Communications, Inc. for Forbearance from Regulation as a Dominant Carrier in
the Phoenix, Arizona MSA, Fifth Report and Order and Further Notice of Proposed
Rulemaking, 14 FCC Rcd. 14221 (1999).
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the CLECs whom they represent, and make arrangements to reimburse

AT&T from the Federal Treasury for the differential between AT&T’s

charges and reasonable charges.

•  The Commission could permit AT&T to pass excessive CLEC access prices

on to the customer of the CLEC charging the excessive rate.12  While this

approach would have the effect of having these customers pay more for

long distance service than customers of other LECs in the area, the

approach would not violate the provisions of Section 254(g) of the Act (the

provision requiring rate averaging and rate integration).  This provision of

the Act was intended to ensure that citizens of rural areas are not charged

higher rates for long distance service than citizens of urban areas, based

on the added costs of providing service in rural areas.  It is not meant to

grant a statutory windfall to CLECs who can convince a regulator to order

AT&T to do business with the CLEC.  This would be true even if the

Requests under consideration in this proceeding were limited to actual

rural areas.

•  The Commission could take a hands-off approach and see whether the

market would ultimately find a solution to the problem presented in the

Requests.  If AT&T is really subject to as much competition as the

Commission seems to assume, then AT&T’s long distance business will

suffer by its refusal to do business with certain CLECs, and the CLECs’

                                                          
12 This customer could be billed by AT&T even in the case of terminating access.



8

business will suffer by virtue of its inability to sell its access services to

AT&T.  Market forces should, in this event, ultimately provide sufficient

motivation for both AT&T and the CLECs represented by RICA and

Minnesota to negotiate an amicable solution to the problem identified in

the Requests without Commission intervention.

What the Commission cannot do is what RICA and Minnesota seem to seek -- to

order AT&T to purchase switched access from the CLECs represented by RICA and

Minnesota without making some kind of lawful accommodation for ensuring that a

governmentally-coerced purchase does not deprive AT&T of its fundamental right

not to be coerced by the government into an economically unattractive business

relationship without proper compensation.

As a final matter, implicit in both of the Requests is the probability that the

CLECs represented by Minnesota and RICA interconnect their access services to

AT&T through an ILEC, and do not connect directly to AT&T.  This might lead

some to contemplate that it might be easy to simply drop the resolution of the

AT&T/CLEC dispute onto the intermediate ILEC.  Any solution which sought to

rely on the ILEC as the party responsible for maintaining peace between AT&T and

CLECs that wish to sell access service to AT&T would be unacceptable and illegal.

We see nothing suggesting such a proposal in the Requests on file in this docket.

Moreover, a governmental attempt to force ILECs into the role of arbitrator
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between AT&T and CLECs would be worse than any of the actions actually under

consideration in this docket.

Respectfully submitted,

U S WEST COMMUNICATIONS, INC.

By: Robert B. McKenna
Robert B. McKenna
Suite 700
1020 19th Street, N.W.
Washington, DC  20036
(303) 672-2861

Its Attorney

Of Counsel,
Dan L. Poole

June 14, 2000
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I, Kristi Jones, do hereby certify that I have caused 1) the foregoing

COMMENTS OF U S WEST COMMUNICATIONS, INC. to be filed

electronically with the FCC by using its Electronic Comment Filing System, 2) a

copy of the COMMENTS to be served, via either hand delivery or first class United

States mail, postage prepaid, upon the persons indicated on the attached service list

(those marked with an number sign), 3) a courtesy copy of the COMMENTS to be

served, via hand delivery, upon the persons indicated on the attached service list

(those marked with an asterisk), and 4) a courtesy copy of the COMMENTS to be

served, via first class United States mail, postage prepaid, upon all other persons

listed on the attached service list.

Kristi Jones                                      
Kristi Jones

June 14, 2000
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